IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

I.A. NO. 47 OF 2016

IN

WRIT PETITION (CIVIL) NO. 260 OF 2005


IN THE MATTER OF:-

Aruna Rodrigues & Ors. 		            	            …..Petitioners

Versus

Union of India & Ors. 						…..Respondents
	

ADDITIONAL AFFIDAVIT ON BEHALF OF PETITIONERS 


I, Aruna Rodrigues, D/o Theresa Rodrigues, R/o Bungalow 69, Mhow Cantt., Madhya Pradesh- 453441, do hereby solemnly state and affirm as under:
1. That I am Petitioner No.1 in the Writ Petition mentioned above and am fully acquainted with the facts and circumstances of this case and am fully authorised to swear this affidavit on behalf of all the other Petitioners.

2. That abovementioned Writ Petition has been filed by the Petitioners seeking a moratorium on the release of any genetically modified organisms (GMOs) into the environment pending a comprehensive, transparent and rigorous biosafety protocol in the public domain conducted by agencies of independent expert bodies, the results of which are made public.  

3. This Additional Affidavit has become necessary in view of the fact that on 11 May 2017, the GEAC approved the commercial release of Herbicide Tolerant (HT) mustard DMH 11 declaring it safe for human consumption, with a final ‘nod’ awaited from the Minister MOEFCC to allow its commercial release. It prompted petitioners’ advocate to send a letter dated 13 May 2017 to the Minister urging him not to approve the GEAC recommendation. 

That, there is the further issue of several public sector scientists, Fellows of the National Academy of Agricultural Scientists (NAAS), who in a letter to the Prime Minister dated 27 May 2017, “complimenting” the GEAC for approving mustard based on “comprehensive deliberations and stringent appraisal of scientific data”, urging him therefore, to lend his weight to the required approval by the Central Government of HT Mustard (hybrid) DMH 11. The letter is most unfortunate and disquieting, given that the facts based on hard data and science have not just been ignored, but twisted round to present the opposite case of a high-yielding mustard (“over national and zonal checks of 25-30%”) that will bring sweeping benefits to just about everyone! It also argues for GMOs in agriculture to remove poverty in the farming community, based on “the cotton story that must be repeated in other crops”.  
“Future breeding, using these transgenic events will provide mustard hybrids with Canola quality and better yield. Thus, extensive diversity available in mustard in the country could be mustered to produce progressively higher-yielding superior multi-trait hybrids”. 
These matters are analysed in the sections that follow. This Submission may kindly be read with Petitioners’ Submissions IA 47 (Application and Rejoinder of 2016) and Bt cotton Application and Rejoinder of 2016 and 2017 respectively (IA 48). 

4. PETITIONERS’ COUNSEL WRITES TO THE MINISTER, MOEFCC.

Annexure P1: Letter dated 13 May 2017 sent by petitioners’ counsel Mr. Prashant Bhushan to Mr. Anil Dave (MoEFCC). 
Petitioners’ counsel makes the following points: 
“I express a deep disquiet and anxiety at the opaque and unscientific regulatory oversight of this GM mustard, which is also an herbicide tolerant (GM) crop. It has resulted yesterday, in its undoubtedly flawed approval for ‘Commercialisation’ by the GEAC. I write to request you to please withhold your approval of such a move on three grounds. 
The first: the CJ, based on the assurance given by the AG Mukul Rohatgi that the Union of India will not release DMH 11 “without the prior approval of the Supreme Court”, accordingly, gave a verbal Order of an interim injunction till the case is heard comprehensively and the issue of HT mustard in substance. This was widely reported in the newspapers, two examples of which are referenced. 
The second:  the grave matter of the independence, surety and rigour of the oversight of the biosafety dossier of HT Mustard DMH 11, which is critical for India’s agriculture in mustard, its food safety (both as a vegetable and seed oil), and furthermore, and of outstanding importance, the certain contamination that will occur of India’s mustard germplasm. These matters are of course, of central concern to your Ministry’s ‘regulating’ function and mandate for India. 
The third: the requirement and my personal plea to you, to take note of the lessons of history of GMO regulation in India, embedded as it is in the most serious conflicts of interest and lack of expertise, where regulation has become farcical. For this reason, self-assessed safety dossiers by crop developers are kept secret by our Regulators and governing Ministries. Four official reports attest to the prevailing, utterly dismal state of regulation”

Secrecy to deny public information despite Constitutional Provisions & Conflict of Interest
He specifically asks:
· “May any government treat its citizens with such willful disregard, despite Constitutional provisions”?  
-- “the GM mustard dossier remains unpublished in willful Contempt of Court. 
Conflict of interest: Prof Pental is the Chair of the DBT’s Agricultural Biotechnology Task Force. SR Rao, Member GEAC is over-all in-charge of the DBTs Agri Biotech programmes.  The DBT also funds Pental’s GM mustard”. 
· “Does anything more need to be said to underscore the implications of this cosy ‘arrangement’ of partnership in the Regulatory oversight of HT mustard DMH 11 and GMOs in general?

“The Bt brinjal Biosafety-Dossier remained unpublished for 16 months despite a SC order, but eventually, the Regulators had to comply with its full publication (with the raw data), which then revealed its fraudulence when examined and appraised by independent scientists of international stature. The PSC recommended a thorough probe into the Bt brinjal matter and commented on the gross inadequacy of the regulatory mechanism”. 
Mr. Bhushan further raises the following main issues (quoted):
(a)     This HT mustard DMH 11 and its two HT variants are doubly barred by the unanimous 5-member TEC recommendations: ie this is an HT crop and a crop in a Centre of genetic diversity. 
(b) Admissions of your Apex Regulator and the Union of India in their ‘Reply’ Affidavit submitted to the SC, effectively demolish wholesale, any sound basis for the release of HT DMH 11 for commercial cultivation. I make 3 short points, to alert you to the veracity of this statement, as you will not be briefed correctly on these matters by your Regulators and indeed by the Ministries of S & T and Agriculture, both of which promote HT DMH 11 and even fund it (DBT) as stated above:
·    Failed the first criteria of ‘NEED’: HT hybrid mustard DMH 11 has failed the first criteria of a risk assessment protocol of a GM crop: ‘Is the GM Crop required in the first place’? The answer in “No” based on the admission of the Union of India itself in their ‘Reply’ Affidavit in the SC.  They said: 
  “No such claim has been made in any of the submitted documents that DMH 11 out-performs Non-GMO hybrids. The comparison has only been made between hybrid DMH 11, NC (national Check) Varuna and the appropriate ZC (zonal checks) --- MSY of 2670 Kg/ha has been recorded over three years of BRL trials which is 28% and 37% more than the NC & ZC respectively” (At 88, pg.56).
·    No valid Comparators/No valid Norms: Unfortunately, the whole truth uncovered, is that no valid comparators were used and the field trials themselves stand voided on the basis of serious anomalies and violations in field-testing, inconclusive results and even statistical fraud.  Yet, conclusions were drawn and disseminated to mean that DMH 11 is a superior hybrid-making technology that will out-yield India’s best Non-GMO hybrids and varieties. 
·    The fact is, Non-GMO hybrids and varieties out-yield: These out-yield HT DMH 11 hands down. 
·    The AG’s assertion in Court with regard to yield: that the Union of India holds that this GM mustard will displace imported edible oil-seeds in a significant way (reduce our oilseeds bill). However, such an assertion in the light of the above submission is to say the least ludicrous, entirely lacking any semblance of logic. Moreover, the nearest equivalent to Indian mustard (Brassica juncea) is rape-seed oil (Canola), imported from Canada (which is essentially GMO) and represents just 2% of India’s edible oil imports! Rs 68,000 Cr is the total import oil-seeds bill, not Canola alone, as the AG mistakenly stated in Court. Can this be the basis for the Commercialisation of HT mustard DMH 11? 
It gets murkier still when the U of I also admits that: 
“Heterosis is due to the careful selection of parents and not due to the three transgenes” ---  “The developers have nowhere claimed that the yield increase is due to the three transgenes”( At 65, page 45). 

(c )  YIELD: Somehow, The Opposite Story Prevails 
He draws attention to the fact that somehow, the ‘story’ to the media, and the PMO is the reverse of the truth that there is no yield advantage to HT DMH 11 and that India’s leading hybrids and varieties out-yield HT DMH 11 hands down. . “The stand of the Niti Aayog is particularly curious in that their National Agri policy requires GMOs in agriculture to meet India’s food security as they are better yielding! Where in this statement is the basic science governing the trait for yield in GMOs and Mustard in particular? It is very troubling that the Niti Aayog has failed to do some basic homework”. 

INTENT: Deregulation of HT (HYBRID) DMH 11: “Therefore, we draw the conclusion that the stated regulatory intent is to deregulate HT DMH 11 as a policy agenda based on no science, and to convert India’s mustard agriculture, in a massive and dangerous experiment, to (GM) HT hybrid mustard, (variants of DMH 11). Imagine our consternation when your Regulator admitted to precisely this: 
 “Once the GE mustard events Varuna bn 3.6 and EH2 modbs 2.99 are approved and deregulated, these would be immediately used by the National net-work programme” --- “Once a robust pollination control mechanism is in place,  yield of hybrids can be further improved by breeding better  parental lines” (at 63, pg. 43).
· “The statement is pure spin, dissimulation. Unless deconstructed, it conveys that HT Hybrid DMH11 is a superior hybrid-making technology (which it is not); that will (alone) provide 25 to 30% higher yield and even better, (not true, as admitted), because on the contrary, India’s best Non-GMO hybrids and varieties are already significantly outperforming HT DMH 11. Unfortunately and regrettably, the plain truth is that decades of good work already being done by our agri institutions and the DRMR in Non-GM hybrid technology and superior-yielding varieties will be laid waste in this dangerous plan for the country via HT Hybrid DMH 11 and its variants”.  

(d) AND OUR GERMPLASM WILL BE THOROUGHLY CONTAMINATED AND IN A CENTRE OF MUSTARD DIVERSITY (quoted). 
“India is a centre of diversity in mustard with 9720 Accessions in our gene banks (The NBPGR – National Bureau of Plant Genetic resources). With a commercialised GM crop, contamination of non-GMO is certain. That is the evidence. 
-- I’d like to emphasise that GMO contamination is neither remediable nor reversible and is the outstanding concern.  The genes in HT hybrid DMH 11 are toxic genes: being an HT crop also means that DMH 11 is a pesticidal crop. Its nationality doesn’t change the science. It stays this way whether foreign or Indian! How do we get carried away on such a band-wagon? 
The issue also is that with GMO contamination, our mustard will be changed at the molecular level. Any toxicity that there is will remain in perpetuity. 
· Q: Are we prepared to be the agents for such monumental risk and put India and its people in jeopardy without any recourse and remedy? 
--- I would urge you on behalf of our Nation not to endorse this outrageous and anti-national approval, but reject it in the public interest. You will be doing India a noble service in posterity”.

5. ‘NAAS’ WRITES TO THE PRIME MINISTER 

Annexure P2: NAAS Letter to the Prime Minister dated 27 May 2017. 
The NAAS justification for HT DMH 11 (and GM crops in general) is based on  twin claims that Petitioners’ advocate comprehensively showed to be untrue in his letter to Shri Anil Dave as evidenced in point 4 above. Petitioners provide further clarity on the utter lack of veracity of these claims:
5.1 First:  HT DMH 11 as a hybrid/its hybrid variants will in future out-yield its parents (of India’s best varieties) by 25-30% because in field trials, (the reference here is to BRL trials) it has out-yielded its parents Varuna and EH2 by this %.   There is little in this statement that isn’t one with the same spin and outright deceit used by the Regulators/MoA/DBT/Pental, including in Submissions made to this Hon’ble Court. The deeply troubling aspect is that this spin has now been presented as a fact to PM Modi by Indian public sector scientists and Fellows of NAAS. The time for euphemisms is over; to put it plainly, the Prime Minister and the Nation are being told downright lies. Petitioners charge that this GM mustard has been ‘approved’ on the basis of utter deceit, a matter of dangerous implications on multiple dimensions. 
Mr Bhushan had asked in his letter to the Minister how in the face of incontrovertible data that this mustard had failed the first test of “need” for yield (and should not have proceeded further to BRL trials and that in any case the BRL trials stand voided), the “opposite ‘story” of a high-yielding HT DMH 11 and its variants is being broadcast widely with the ability to reduce our import of edible seed oil? The Niti Aayog, the Regulators and Ministries/ICAR/DBT, all make the yield claim in some form or the other, which to the uninitiated simply means ‘superior yielding Mustard Hybrid DMH 11 / its variants’.
Petitioners’ had stated (ref Rejoinder Pt 10) that the HT DMH 11 process was the epitome of bluff and spin, Machiavellian artfulness, as evident in this ‘Reply’ of the Union of India:
At 63 pg. 43: “Once a robust pollination control mechanism is in place, yield of hybrids can be further improved by breeding better parental lines”.
Petitioners’ evidence from the Rejoinder pt. 10 
There is no proof of hybrid-making advantage: the statement is pure spin: Unless deconstructed, it conveys that HT Hybrid DMH11 is a superior hybrid technology that will (alone) provide 25 to 30% higher yield and even better. The fact is that Ht Mustard DMH 11 should not have been approved for BRL trials after its dismal performance in the single trial of 2006 (10 locations, reduced to 7 because norms were flouted). It failed the first requirement of a test protocol of ‘Need’, was outperformed by Non-GMO HYBRID DMH I and National Check Kranti/or at a statistically insignificant MSY level with it. The BRL trials which nevertheless took place 4 years later (2010 onwards) are meaningless and voided on several grounds (see Application IA 47 of Sept 2016). The wide fluctuations in the MSY of HT DMH 11 vs its Non-GMO parental lines in BRL trials do not stand scrutiny based on a  host of factors.  
There is no proof to substantiate, because the tests were not done and therefore, no inference can be drawn that HT Mustard DMH 11/the GM Barnase-Barstar system can confer any additional advantage over the conventional hand-made VEH2-F1 (Varuna x EH2) (or its hybrid by the CMS method), which was mandatory. Nor were they tested against other valid comparators ie other Non-GMO hybrids eg CMS (cytoplasmic male sterile) hybrids, the appropriate NC (National Check) and ZC (Zonal Check). Varuna was discarded as the NC in 2008. The fraud of the field testing is abundantly apparent.
World-wide: GM rape-producing countries of USA, Canada and Australia, all have yields at the lower end of the scale of between 1280-1480 kg/Ha. But Non-GMO China (with a significant CMS (hybrid) market share), Ukraine & Romania also fall within this range. Haryana, the most important mustard producing area in India out-performs Canada with approx. 1600 kg/Ha, (separate research). France, Germany, Poland and the UK heavily out-yield the GMO countries (with yields around 3000 kg/Ha). Crop productivity is a complex interplay of many factors. But the AFES document and ‘Reply’ make spurious claims for the success of B&B system in Canada, which does not stand up to the evidence.  

Sustainability & Safety Issues:  health and the environment
HT crops and mustard DMH 11 is an HT crop, are proven to be unsustainable (US data) because of rising resistance leading to major problems of super weeds, and a massive increase in herbicides (several submissions including IA 47). Furthermore, HT crop are pesticidal crops, absorb significant amounts of the pesticide when sprayed, but are not tested like pesticides. Tragic birth defects in the Argentine with HT soy (Monsanto’s glyphosate considered to be the safest herbicide in the world), the classification of Glyphosate as a “probable human carcinogen” by the IARC of the WHO and studies linking it with endocrine disruption are inviting scrutiny, including the charge that Monsanto and the EPA have known for 30 years that glyphosate causes cancer/is an endocrine disruptor. 
NOTE: Glyphosate will be added to California's list of chemicals known to cause cancer effective July 7.
Annexure P3: ‘California to list glyphosate as cancer-causing: Monsanto vows to fight’.
All pesticides are toxic and are designed to harm living organisms. The serious health issues with glyphosate do not make for reassurance in the case of Bayer’s glufosinate, which is the herbicide linked with HT mustard DMH 11 and its GMO variants. Glufosinate is an acknowledged neuro-toxin (US EPA and EU), and is banned in the EU. All three genes in DMH 11 are toxic genes (Submission of 2006). 

5.2 Second: “the cotton story that must be repeated in other crops” (NAAS)
(Ref IA 48, Petitioners’ Application (2016) and Rejoinder 2017).
The myth of the success of Bt cotton continues; it is held-up by the Regulators and the MoA to the point of irrationality and right up to the present. Petitioners’ Rejoinder IA 48 was filed for this reason (ref point 5), because of their unswerving plans to use Bt cotton as the ‘template of success’ despite unequivocal hard data to the contrary.  NAAS scientists have climbed on to this same bandwagon of propaganda and driven it directly to the PM. Yet, nothing could be farther from the truth (Ref Annexure W1, IA 48 of 2016, Fertilisers Gave High Yields: Bt only Provided Cover’: Director CICR, Keshav Kranthi).  Scientific publications clearly show that pink bollworm developed resistance to Bt-cotton Bollgard II six years ago in India (perceptible in 2009) (Gutierrez, CICR and others). Resistance is now widespread and not isolated in “pockets”. 
“It is clear that so far cotton in the country was riding on a Bt bubble waiting to burst. After having seen how the tiny worms tore into the all-powerful BG-II”. ---“India cannot afford more bubbles; what we need is sustainable solutions for high yields. If the solutions have to be sustainable, they will have to essentially come from within the home” (Kranthi and solutions  in Desi cotton).
Hybrid Bt cotton: (several submissions): In no other country has Bt been introduced into hybrids, a policy that served as ‘value capture’ for Monsanto, but ‘debt capture’ for Indian farmers. With promised yields failing to measure-up, rising resistance, and rising input costs, farmer distress among Bt cotton farmers has become extreme (Bt has a Market Share (MS) of 95%), While there are several reasons attributable to problems in agriculture and farmer suicides, the link with Bt cotton in Vidarbha is acknowledged (Commissioner Agri, Maharashtra, PSC 2012, Gutierrez et al). In the past few years, the majority of suicides  were by farmers who were also Bt cotton farmers and a  correlation between farmer suicides and Bt cotton has also been made by Gutierrez et al, in their landmark study, ‘Deconstructing Bt cotton’ (IA 48).  More than 65% of India’s poorest farmers have less than a hectare of land. Rain-fed farming (65%) is not suited to Bt cotton. Yields depend on the timing and quantity of highly variable monsoon rains, that coupled with the high costs of Bt hybrid seed, continued insecticide use and usury costs is economically devastating for poor farmers.
NOTE: Bt is not a sustainable technology because of resistance, a world-wide phenomenon. In India the problem has manifested more quickly because we have no ‘refuge’ policy given our small-holder farming.   
Stagnating Yield: Yield has been stagnating over the last 10 years and in 2014-15 have fallen to the pre-Bt cotton era of 2005-06 (ref point 6 of Rejoinder IA 48 pages 11 &12 and point 6 pages 8 to 12). 
India’s global rank: a dismal 30-32nd in terms of yield, and in the face of yield stagnation has been overtaken by non-Bt producing Countries despite improvements in the irrigation infrastructure on 4.8 million hectares. 
Other data proving the unsustainability of Bt Cotton are: (pg. 13 of Rejoinder):
· Expenditure on insecticides increased 2.3-fold (20116-15)  
· yields ranged from 362 to 500 (and currently down to 430)  kg lint per hectare (DES) respectively  
· Average Area each year:  11.0 million hectares.
·  Fertiliser Use/Hectare: 1.7-fold increase 2006-‘13 
· Fertiliser use, (In Tonnes), 2.2 fold, 2006-‘13: 
· Fertiliser cost, increase of 3.3 fold, 2006-’13:  
· Cost of Production, increase of 2.7 fold, 2006-2013: (as a result of increased cost of inputs, the cost of production increased from Rs. 26,414/ha Rs 72,434 in 2013). 
NOTE on Hybrid Bt brinjal: The Regulators’ plan for Bt Brinjal was modelled on Bt cotton – hybrid Bt Brinjal was projected to fail in 4-12 years (Andow). India was saved from that disaster by the imposition of an indefinite moratorium by Jairam Ramesh (MoEF). 
NOTE: But, Bt cotton has failed within that time frame. 
NOTE: HT (Hybrid) mustard DMH 11: And now, the GMO hybrid policy is sought to be continued in mustard, this time through a hybrid-making technology and an HT crop, HT hybrid Mustard DMH 11. It is clear that in the present disposition, the mind-set of our Regulators and regulating Ministries, lessons of history will not be learnt in the matter of GMOs.

6. PROF PC KESAVAN WRITES TO NAAS PRESIDENT RAISING SERIOUS OBJECTIONS TO FACTS MISCONSTRUED

Annexure P4: Prof PC Kesavan: Letter-Document to NAAS President Dr Punjab Singh dated 23 July 2017.
Prof PCK says that his response must logically start with Bt cotton. He specifically counters the following assertion of Dr Singh: 
 “India herself has benefited from (Bt cotton) becoming a world leader in cotton production and export” ‐‐‐. “chemical pesticide use in cotton has declined ‐‐ and PRODUCTIVITY and PRODUCTION have doubled” (NAAS). 
Prof Kesavan Bt cotton: “It is very clear, based on the data of 14 years of Bt cotton, that this first GMO in India may not be considered anywhere near a sustainable success‐story. ---Let me make it absolutely clear. A rigorous and objective scientific evaluation of Bt cotton during its 14 years as a commercial crop in India is absolutely critical. Fortunately, such authoritative analyses has already been done by Dr Keshav Kranthi, ex Director CICR (CAB document, ‘Best Global Practises’ of April 2017), based on hard official statistics, accompanied by expert scientific analyses of the Indian cotton ‘story’ by an internationally acknowledged entomologist. I am therefore, somewhat surprised that the failure of Bt cotton to perform in yield and sustainability is being converted somehow, into a myth of its great success. This is how you express it and it has dangerous consequences for Indian agriculture and our Country. How has this ‘conversion’ happened? It doesn’t stop there. It is being promoted as the successful model to be emulated to expand our GMO base in Indian agriculture. Hybrid Mustard DMH 11 is the current example of that conclusion to be followed by other GMO food crops. 
For example, your letter to the Prime Minister is full of errors and wrong claims based on such errors. Why is this? The data is the same, yet in the hands of such of our colleagues who with you have signed‐on to this letter, the data is misconstrued to convey the very opposite meaning to the leader of our Nation. Of course, these kinds of letters usually provide little data. Our leaders understandably accept the authority of our scientific institutions, that they are being given the best possible advice based on rigorous scientific evaluation. That is the trust. So let me fill the data gaps to prove that Bt cotton is a laggard and unsustainable crop”. (Prof PCK quotes compilations of official statistics by Kranthi demonstrating the unsustainability of Bt cotton). 
HT Crops: “The situation is if anything, worse with Herbicide Tolerant crops.  --- HT crops are proven to be an unsustainable technology in their large‐acreage ‘Industrialised’ agriculture’ (US). Glyphosate (glufosinate as well in Canada with HT rape) have led to resistance and the emergence of ‘superweeds’ requiring increasingly higher applications of herbicide spraying. Instead of a scientific response to weed management, the response is more of the same toxic medicine, -----. Glyphosate is toxic to mammals and is also tumorigenic. The International Agency for Research on Cancer (IARC) classified Glyphosate as a “probable human carcinogen” although the Monsanto is seeking desperately to discredit the IARC conclusion. Glufosinate (involved in hybrid mustard DMH11) is universally acknowledged as a neurotoxin and presently banned in the European Union. HT crops and therefore DMH 11 quite simply, may not be released in India with our small‐holder farming. There will be serious harm on multiple fronts – havoc. The issue of irremediable contamination of our mustard germplasm is a real concern that is central to HT Mustard. India has great genetic diversity in Brassica species, with over 9700 accessions in our gene banks. The case of mustard is not less than brinjal in which India has the greatest genetic diversity worldwide of 2500 varieties including wild varieties. We must learn lessons from both the US and also Argentina. The latter records a dramatic increase in birth defects and cancers following exposure to glyphosate. We must act with prudence and foresight in our Country where agriculture is our backbone with 65% of our population rural‐based and largely economically distressed. 
The TEC report also makes the case with other countries, which similarly have crops of genetic diversity/origin, that GMOs in such crops in India, like mustard, rice and brinjal must be banned, the principle of which is recognised and supported by the CBD to which India is a signatory”.

PCK responds to the NAAS statement: “whereas in field trials, DMH‐11 has out-yielded the national and zonal checks by 20 to 30% ‐‐‐‐‐‐‐‐‐‐‐‐“ “Prof PCK states that it is not supported by the data, and requires clarification. Referring to the field trial of 2006 he says: “This test was a bench mark. It involved (i) supervision by the DRMR and (ii) an appropriate Non‐GMO Comparator namely DMH‐1. You must know that DMH 1 out-yielded the GMO DMH‐11”? 
“The ‘mandated comparator’ for DMH‐11 is the nearest isogenic lines, ie the Non‐GMO cross or hybrid of its parental lines. Hybrid must be compared with Hybrid is the agronomic logic and rule for field trials. Therefore, there should also have been other valid (Non-GMO) Comparators --- ‐Yield data comparison between DMH 11 and one or both of its parents is absurd and unacceptable from a genetic standpoint. The subsequent BRL trials had no valid comparators at all and no hybrid as an entry. Strangely, it also had as entries the GMO version of the parents of DMH 11. I can guess why?
These matters among others are pretty well unbelievable. These are grave regulatory exclusions and false entries that must void these trials. Yet, they were not only accepted, but justified for commercial approval based on a false claim of superior yield performance of Hybrid DMH 11 over National& Zonal Checks (NC & ZC) by an average of 25%?
Therefore, it is reasonable to ask you to explain this statement. Furthermore, Varuna (one parent of DMH 11) was dropped as the NC in 2008.I am constrained to say that the claim of superior yield appears to be a deliberately misleading statement. With NON‐GMO hybrid DMH‐1 out‐yielding (GMO) DMH‐11, the large question, because of its implications, is: how was DMH 11 approved for the subsequent BRL trials?
As a Member of the original FIVE MEMBER TEC (appointed by the Honourable Supreme Court of India), which had both Government and Petitioners’ nominees, I stand by our unanimous report submitted in 2012. The TEC‐5‐Member Committee had considered health, environmental and socio‐economic dimensions relevant to India, and recommended,
“That every GMO must prove in the FIRST INSTANCE THAT IT IS NEEDED, satisfying all the relevant criteria of yield/trait superiority, before being allowed to proceed to an evaluation of the GMO in a comprehensive and rigorous risk assessment protocol conducted by independent experts”. 
DMH‐11 has failed to demonstrate yield superiority over Kranti and hybrid DMH 1 (Non‐GMO) in the only near‐acceptable field‐trial conducted in 2006 under the supervision of the DRMR. It should have ended there. It didn’t. The subsequent BRL trials that were nevertheless conducted, failed regulatory approval-criteria and were also outside of mandated design and control for any meaningful statistical result. Therefore, they are invalid. Despite this, DMH 11 has been approved for commercial release. And NAAS has endorsed, it has to be said, a dodgy process presented instead as regulatory rigour to the Prime Minister.
In a similar case in Australia/New Zealand for a lysine enriched corn LY038, the use of the wrong ‘comparator’ forced Monsanto to withdraw its dossier for regulatory approval under challenge by the EU. Should not the NAAS, if it is indeed committed to promoting good science in the interest of the health and environment of the people of India, have instead upheld this same principle for which we even have a regulatory precedence in the EU?
I do not wish to labour the experience with the Bt‐brinjal biosafety dossier. International experts critiqued different aspects of the raw data; the molecular construct, the animal and rat studies and environmental impacts of Bt brinjal. Their critiques expose our deep incompetence. And they opened a ‘can of worms’. In fact, the unanimous 5‐Member TEC Report also dealt at length with the inadequacies of the Monsanto‐Mahyco self‐assessed dossier including regulatory incompetence and even lack of basic understanding of a biosafety evaluation of genetically‐engineered crops”. 
· “If this was the case with Bt brinjal, and the only case where we have a biosafety dossier (not‐ withstanding its lack of independence in a self‐assessment by the Developers), then what might be the expectation from a still SECRET biosafety dossier of Mustard DMH 11, which has been withheld from the public domain and the critical gaze of any independent scientist anywhere who wishes to access it and assess it? This is particularly so in the context of a virtual regulatory vacuum in the field trials of DMH 11, which comprehensively failed to establish the first step of NEED. Therefore, based on this evidence, you will agree that it would not be exactly reasonable to thereafter, expect sound, rigorous and exemplary risk assessment protocols? 
Secrecy cannot be defended under any guise. Yet, the NAAS’s impassioned plea to the Prime Minister to approve Ht mustard also gives a ‘wink and a nod’ to the regulatory delinquency that denies transparency, is in contempt of the Constitution, Democratic Polity and Supreme Court Orders. It reminds me of the smoking lobby which hid for 40 years, with regulatory connivance, the link with smoking and lung cancer. It is a similar case with glyphosate. There is serious scientific concern that glyphosate is an endocrine disruptor and that this has been known and covered‐up by Monsanto for 30 years. I raise this point for the added reason that herbicides including glufosinate are toxic chemicals, and that no National Regulator anywhere tests for endocrine disruption. It is difficult given these facts, how NAAS can assign safety to DMH11 in a process of regulatory oversight that is described as sound and rigorous”.
“The obvious solution lies in setting ‐up an independent, rigorous and competent international committee of experts in GMO risk assessment and genetic toxicological evaluation of genetically engineered crops, which will also review the biosafety‐dossier of mustard DMH 11. Yet, given the serious conflict of interest in our regulatory bodies and institutions, the GEAC cannot be that Body and must stand down to facilitate this solution. It is a long asked‐for and required measure.
There is the further and important question of GMO hybrids. Engineering Bt into hybrid cotton is a failed experiment. Their socio‐economic impacts have been exacerbated by the problems presented by the Bt technology. In combination, hybrid Bt cotton is unsustainable”. --- In his analyses of Bt cotton, (CAB Report of April 2017) Kranti says:
“We believe that hybrid cotton gives higher yields than pure‐line varieties. The world thinks otherwise. Result ‐the yields of ‘rest of the world’ are double that of India!! ‐‐‐ All the differences in crop production practices of India with the rest of the world are related to one major policy factor –Hybrid cotton. India is now saturated with hybrid cotton. Rest of the world did not adopt the concept of hybrid cotton. However, it was only in India that there was a general belief that hybrid‐cotton technology could lead India towards high yields‐‐‐. With the introduction of Bt‐cotton only in hybrids, the area under hybrid (Bt) cotton reached 95% by 2011‐‐‐‐”
“ As long as insecticides or Bt toxins were effective in controlling the pink bollworm, long duration hybrids delivered higher yields. However, with the bollworm resistance to insecticides and Bt toxins, hybrids became highly vulnerable to bollworms” (Kranthi).
(Kesavan) “High‐yielding Bt cotton is a myth promoted and sustained officially, including by the NASS, right up to the present. It was sought to repeat and extend the unsustainable Bt cotton model in a dangerous and unscientific ‘experiment’ in Bt brinjal, also in hybrids, and brinjal is a food crop. Fortunately, we were saved from the disaster that would have ensued in Bt brinjal if Regulatory approval had not be overturned.
But now, despite the evidence to the contrary, we are having to contend with the new myth of mustard DMH 11, which is an HYBRID‐MAKING technology and an HT Crop patterned on Canadian HT rape. The NASS agrees with the Regulators that this mustard is high yielding, enough to seriously dent our high import bill. Do I assume then like the Dossier that the arithmetic which proves such a feat, is a deep secret?
----Finally, this hybrid‐making technology aims to convert India’s mustard agriculture to entirely HYBRID variants of DMH 11 and through DEREGUALTION. The NASS freely admits to this. Our inability to acknowledge and learn from history, condemns us to the same mistakes with increasingly severe consequences. It quite simply, is a false notion bereft of agri sense and science that we should even consider that India’s mustard agriculture should be converted to hybrid DMH 11 and its variants.
I believe that the resolution of the NAAS in its present form is neither scientifically valid, nor ethical, and therefore not maintainable. So, many of the Fellows knowing these data and scientific facts will reject the Resolution. I suggest that it is immediately withdrawn.
But the NAAS letter to our Prime Minister is an entirely different proposition. How do the Fellows undo the damage? It is deeply disturbing and shocking that Prime Minister Modi is being exhorted to add his weight to the approval of mustard DMH 11 based on false data, which he believes to be the truth”. (Prof PCK). 

7. Conclusion: The situation has reached a precarious point where the nation sits on a cliff edge. It is clear that our regulators are pedalling fraud, our public sector scientists in some places and in NASS are clamouring for HT DMH 11 and indulging in propaganda in order to have it commercialised, no matter what the cost to our Nation. In such a situation, truth and science are casualties. In such a situation, ethical debate will not prevail. This is abundantly clear from the fact that the NAAS letter to the Prime Minister, is an exercise in extreme falsification to promote the commercialisation of HT DMH 11 at any cost. False data to the PM is an unconscionable and anti-national act, which must invite an enquiry. 
HT GM mustard requires a ban on the evidence of the field trials alone, which are sufficient on their own, to justify such a ban. HT GM mustard is also justified for a double ban based on the unanimous TEC recommendations: ie HT DMH 11 is barred on grounds of it being an HT Crop and also barred because India is a centre of diversity of mustard.   
Furthermore, the time has arrived for a comprehensive moratorium on all (other) GMOs, excluding Bt cotton (requiring a status quo). The conflict of interest is pernicious and 4 official reports point to a failure of GM regulation and related matters. There are GMO crops now in the regulatory pipeline for commercialisation, in a relentless push to open up Indian agriculture to GM crops. The moratorium is overdue as are the recommendations of the unanimous 5–Member TEC report. 

Under these circumstances, the petitioners’ humbly urge this Hon’ble Court:
· That the recommendations of the 5-Member TEC Reports be implemented without delay, which recommends a ban on any HT crop and a ban on crops of origin/diversity and an indefinite moratorium on other GMOs with particular emphasis on Bt crops.
· That the environmental release of any HT GMO/GM mustard including planting for seed production be banned.
· That a Commission of Enquiry is instituted into the processes and decision-making governing HT DMH11 and its HT variants.   
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